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OPINION,
(June 28, 1904.)
SPEER, JupGE.

This is a petition for the great writ of right, the writ of habeas
corpus. It involves the legality of a sentence by a police magis-
trate, for a petty municipal offense to a term at hard labor on one
of those local “chain-gangs,” perhaps the most melancholy and
distressing spectacle which afflict the patriot and humanitarian
in many localities of our country. It involves the inquiry is such
deplorable and degrading punishment adjudged by such a court
for minor municipal offenses tolerable under the American sys-
tem? It is believed that in no case, previously decided by state
or national court has there been so fully and fairly made this
inquiry, fraught as it is with the misery of thousands of humble
men, women and children, and fraught also with the hope of a
possible return by local governments to more humane methods,
with the resultant uplifting of millions of the people.

Immediately, it involves the question whether the Recorder of
Macon can, without any sort of criminal pleading, and without
the intervention of a jury, convict a citizen twice, for one violation
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remained with the chaingang for five days, when the writ of
habeas corpus was sued out in his behalf and he was brought be-
fore this court.

The material averments of the petition are that the petitioner
was arraigned in the Recorder’s Court, without any indictment,
accusation, or written charge of any kind having been preferred
against him and, without any form or semblance of a judicial trial,
he was sentenced to pay a fine which he was wholly unable to
pay, and then to serve a term of two hundred and ten days on
the county chaingang of Bibb county. The petition further avers
that the trial, sentence and commitment were illegal and void,
and that he was thereby deprived of his liberty and subjected to
infamous punishment without due process of law. In further
support of this averment copies of what purport to be the judg-
ment of conviction are annexed to the petition. These are brief
printed blanks. The first reads as follows, Exhibit A

“Recorder’s Court — No. 131. Offense, drunk and disorder-
ly, Macon, Ga., March 14, 1904. Mayor and Council of the City
of Macon vs. Henry Jamison.

“On hearing the evidence in the above stated case: It is ordered
by the court that the defendant do pay a fine of twenty-five dollars
or in default thereof be and is hereby committed to the county
chaingang for and during the space of ninety days.”

The second is termed “Exhibit B.” It is as follows:

“Recorder’s Court, Macon, Ga., March 14, 1904. Offense,
disorderly conduct in the barrack. Mayor and Council of the City
of Macon vs. Henry Jamison.

“On hearing the evidence in the above stated case: It is or-
dered by the court that the defendant do pay a fine of thirty-five
dollars and in default thereof be and he is hereby committed to
the county chaingang for and during the space of 120 days to

begin at the expiration of case No. 131.
(Signed) “Custis NOTTINGHAM,

City Recorder.”
It is observable that there is no finding of guilt or innocence
by the Recorder, and no finding of fact. It is a sentence and
nothing more. It is not as seems to be supposed insisted that an
arrest by a policeman without warrant was invalid and no such
question is in the case.
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ignominy,” Sir William Blackstone classes ‘hard labor in the
house of correction or otherwise,” as well as whipping, the pillory,
or the stocks. (4 Blackstone’s Commentaries, p. 377). And Mr.
Dane, while treating it as doubtful whether confinement in the
stocks or in the house of correction is infamous, says ‘punish-
ments clearly infamous are death, gallows, pillory, branding,
whipping, confinement to hard labor, and cropping.” (2 Dane’s
Abridgment, 569-570).”

This decision was rendered in 1884, and from it there has
been no judicial departure. (Rose’s notes on U. S. Supreme
Court Reports, 10 vol. 1074 et seq.) It is perhaps not inappro-
priate at this point to recall the fact that this salutary doctrm.e
of constitutional law has been of service to the people of this
district. It was formerly the practice to prosecute illicit fiistilling
and other violations of the internal revenue laws by informa-
tion. In view of the ease with which such charges were pre-
sented, and the profits flowing therefrom to inf.ormers a'nd others,
frivolous prosecutions were multiplied, great inconvenience a'nd,
indeed oppression, was experienced l_ay the r.ural Populatlon.
This was averted by the decision in this court, in United States

vs. Johanssen, 35 Fed. 407-414. Adopting the definition of an
: ressed in Exparte Wilson supra, and

lizing and humane tendencies of the
teps of our Supreme Court,
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presentment or indictment by the Granq J ury. ) S
The forecast of the effect of the decision made in the opinion

has been justified by the event. ] o ;

“That crime is rare, that the impartial, law respectn?g investi-
gations of the Grand Juries, would bring to the bar of justice the
willful lawbreaker, but would in all likelihood discountenance

the sinister and malevolent informer who has use.d the powers of
to his malice, or to his greed for the

prosecution.”
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All of this has proven true. LHt
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prives the municipal authoritie
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such offenses as novel and un

precedented, as it is ignominious
and cruel.

The act of the general assembly of Georgia, attempting to
bestow the power on the Recorder of Macon, is the only statute
to which attention has been called, by which those convicted of
minor offenses can be sentenced by a police court to confine-
ment and hard labor on the chaingang. By the charter of Atlanta
the police court may inflict a fine of $500 or thirty days’ imprison-
ment, or work on the public works. In Augusta the maximum
fine is $300, and the maximum imprisonment or labor on the pub-
lic works ninety days. In Rome, Athens and Columbus “labor on
the public works” is the term used in designating the punishment.
While it may be true, as insisted in the argument, that the Macon
chaingang in management, discipline and punishment is not more
than an equivalent for the management of “public works” else-
where, yet the framers of the charters mentioned, perhaps with
laudable respect for the opinions of mankind, seemed to have
blinked the use of the word.

Indeed it may be with entire accuracy declared that the vol-
unanimous and exhaustive preparation of the city attorney, and the
subsequent examination by the court has evoked no shred of au-
thority, either American or English, where 3 sentence for petty
offenses, by a police magistrate, to a public chaingang, with the
ignominious accessories of fetters, the stripes, lash, and of the
degradation of convict life, has been sustained or even palliated.

finding is ultimate determination, we may judge from Callan vs.
Wilson, 127 U. S. 540. In denouncing a conviction in a police
court of the District of Columbia, Justice Harlan said “The juris-
diction of the police court as defined by existing statute does 1ot
extend to the trial of infamous crimes, or offenses punishable bY
imprisonment in the penitentiary.” And this for the reason that
there was no provision for jury trial.

Finally it is urged that a court of the United States may n;)l’f,
by judgment upon habeas corpus, afford relief to the citizen v\1/ 0
is deprived of his liberty even by a colorable order from a police
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court of the state, and though the court is \Vlth;)lut lerl(s)d;?‘i:é
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B entes 723(1('1);‘[::; 1i)e:r‘ts, th-e several justices and
their respective jurisdictions shall
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nt of liberty. It is true that ‘1t
ot extend to a prisonelr who is
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- ; ver been departed from,
2 Fr_Om this1 dilcelcslfg‘;ﬂzv}zf; ltll?Z :(furts and judicial ofﬁie;'lsi
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of the United Stites ward the writ to any prisgqer in jail, or t\he
B i ﬁO ?nent by constituted authorities, exce.pt ﬁle b
may.add, L Izle nost,important of these is wher‘e h§ is a f ihe
Spesified e tld in violation of the Constltu‘uon’dod o
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S T e pOWCTr]a ?Je restrained of his or her 111be{rJ y.t:;
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gtOlta tlon’l?f ;hljowir therefore in the court to grant the writ, Dy
ates. Th

ity is complete. ;
Stat?te' autld autfl:lhair;:yhas been held in exparte Royal, and in may
t 1s true

vi i tion to
he Uni tes Court, having discre :

(0] h e United Sta ‘ : "
gﬂalenr Casesw, t'tatt}fat discretion should be exercised in tthzt 11§e
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the judicial tribunals of the Union and of the States.
further held that the ¢

special circumstances in
has jurisdiction the wrj

It has been
iscretion should be subordinated to the
each case, and that where the state court

t should generally not be granted unless
the necessity is urgent. In view of these settled principles, in a

multitude of cases, the supreme court and the other United States

courts have refused to award the writ. But as in the Royal case,
it was always held that if the proceed

was repugnant to the Constitution, the

had nothing upon which to rest and the
nullity. It was said in exparte Siebold, 100 U. S. 371-376, that
an unconstitutional law is void, and is as no law, a conviction
under it is not merely erroneou

s but is illegal and void and cannot
be a legal case of imprisonment. Adverting to the argument

which was made here that where a defendant has been regularly
tried and convicted in a state court, his only remedy was to carry
the judgment to the state court of last resort and hence by writ
of error to the supreme court. Mr. Justice Bradley, in exparte
Lange, 18 Will 163, declared:

“This might be so if the proceeding in the state court was

merely erroneous, but where it is void for want of j@risdiction,
habeas corpus will lie and may be issued by any court or judge
invested with supervisory jurisdiction in such case.”

The wealth of authority upon this subject is very great. Tt is
believed that every pertinent case has been examined, and while
in rare cases, decisions of the circuit or district courts have been
reversed by the supreme court, for error in the determination of
the cause itself, no case has been found wherein there is a disap-
proval of the action of such courts for awarding the writ of
habeas corpus, where it is fully averred and shown that the peti-

ing against the prisoner
prosecution against him

tioner is held in custody in violation of the Constitution and laws .

of the United States. On the other hand there are many prece-
dents where the decisions of such courts have been affirmed for
granting the writ and discharging the prisoper, -under averments
that he has been deprived of his liberty in v1o.lat10n of those f.un—
damental rights and immunities secured to him by Fhe C‘ons’a’fu-
tion and laws of our common country. A case precisely i point
is i re Mills, 135 U. S. 236. In that case the proper punishment
might have been “imprisonment,” but a District Court of the

| PO -
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i tates sentenced the pr1s'oner' to 1mpr1501?men "
Iljllf:l:)eeclllitzltiary. Holding that such 1mpr150nn;enltd V;?;tlltllf?];s:r;
with or without hard labor, the supreme couryt he i
below was without jurisdiction to pass any tsulje R
the orders directing sentence of imprisonment to e
void. A fortiori would such juc.igment from a Eq i
annulled. This, it was declared, is not a ?ase or e
one in which the court below transcended its powers. g

; Exparte
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and federal. They enjoy every conceivable advantage. They
have superiority in wealth, education, social influence, everything.
A magnanimous people, a just people, they owe it to themselves
to be magnanimous and just to the colored people.”

It was true then. It is true now. I further declared:

“For my part, I love my country. I am proud of its tradi-
tions. I glory in the heroism and manhood of its people. I know
that they despise cruelty and barbarity to the helpless and op-
pressed.” This was true then. It is true now. Though the
color line expert may so paint it, this is no color line case. It is
a negro today. It may be a white man, aye, a white child or a
white woman tomorrow. In this court the law is equal for ali.

Judgment absolute will be ordered in favor of the petitioner
and he will be discharged from custody and be permitted to go
hence.







